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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 25th day of February, 2003

MARI ON C. BLAKEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-16537
V.

SPENCER LAURENCE SEYB,

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Patrick J. Geraghty, issued on August
14, 2002, follow ng an evidentiary hearing.EI The | aw j udge
affirmed an order of the Admi nistrator, on finding that
respondent had violated 14 C.F.R 91.123(a), 91.129(i), and
91.13(a) of the Federal Aviation Regulations (“FARS”).EI W deny

! The initial decision, an excerpt fromthe transcript, is
attached.

2 Section 91.123(a), as pertinent here, prohibits deviation from
cl earances. Section 91.129(i) prohibits |landing at an airport

(continued.))
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t he appeal .

Respondent was the non-flying pilot-in-command (PIC) of a
Sout hwest Airlines 737 aircraft on a passenger-carrying flight to
t he Reno, Nevada Airport. The aircraft was cleared to | and on
Runway 16L, but |anded on Runway 16R instead. The record
contains a transcript of the tower tape (Exhibit C2). The
transcript indicates that respondent expected to be cleared to
| and on Runway 16R (“southwest three fifty four is with you for
one six right”) but imediately after that comment, the tower
responded with “.change to and cleared to | and runway one si X
left.” Respondent acknow edged that clearance clearly and
directly, by answering “cleared to | and one six |left southwest
three fifty four.”

Respondent admitted deviating fromthe cl earance by | andi ng
on the wong runway. He raised no specific affirmative defenses;
however, he denied that his actions were careless. At a
prehearing conference to address the Admnistrator’s notion for
j udgnment on the pleadings, the | aw judge reviewed the case | aw.
In light of respondent’s failure to present any fact that would
raise a legitimate affirmati ve defense, he found that the

vi ol ations of sections 91.123(a) and 129(i) had been proven.EI In

(continued.))

wi th an operating control tower w thout receiving a clearance.
Section 91.13(a) prohibits carel ess or reckless operations so as
to endanger the life or property of another.

Respondent filed a NASA report and sanction was wai ved.

® The | aw j udge discussed various affirmative defenses the Board
has consi dered, such as a pilot-in-conmand’ s reasonabl e reliance
(continued.))
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response to respondent’s vigorous contention that he had not been

carel ess, the | aw judge el aborated on the case precedent
regarding 8 91.13(a) (fornmerly 8 91.9) carel essness. He

expl ai ned, citing numerous cases (see Prehearing Conference
Transcri pt at 6-16), that separate evidence of carel essness was
not required in a case such as this. Accordingly, he ruled that
any hearing need not and woul d not take evidence on that issue.

At the prehearing conference, the | aw judge al so heard
argunent that respondent had been prejudiced by the
Adm nistrator’s delay in prosecution. The |aw judge determ ned
that the hearing would be limted to that issue and to proof that
actual prejudice had resulted.

At the hearing, respondent argued that, due to the delay in
prosecution, he was not able to obtain certain data, such as
radar plots and the nanmes of crew on other aircraft at Reno,
cont enpor aneously. The |law judge determ ned that, in |ight of
respondent’s admi ssions in his answer and later, this information
was irrelevant. The | aw judge concl uded that whatever del ay
m ght have occurred could not have inpeded respondent’s defense,
gi ven respondent’s adm ssion of all material facts. The |aw
j udge al so once agai n declined to hear opinion testinony

regardi ng human factors and ot her issues going to the question of

(continued.))
on the actions of the flying co-pilot, but found no factual basis
for themin this case.
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respondent’ s al |l eged carel essness. H
On appeal, respondent clains that the | aw judge’ s deci sion
to preclude respondent’s evidence was arbitrary, capricious, and
a denial of due process. W see no basis for respondent’s
contentions. Indeed, in light of the | aw judge’'s extensive
el uci dation of precedent, we need only briefly expand on it here.
The Adm nistrator consistently includes a “carel ess or
reckl ess” charge (i.e., a 8 91.13(a) charge) in her conplaints
charging violation of operational regulations. This is sonetines
termed a “residual” or “derivative” carel essness violation, as
opposed to an “independent” carel essness violation (see infra).
Under the Administrator’s interpretation of her regulations, a
charge of carel essness or reckl essness under § 91.13(a) is proven
when an operational violation has been charged and proven. The

cases that have established this policy are too nunerous to |ist,

sonme of the nost recent being Admnistrator v. Nix, NTSB O der

No. EA-5000 (2002) at 3; and Adm nistrator v. Pierce, NISB O der

No. EA-4965 (2002) at n. 2.

The cases cited by respondent - Administrator v. Westhoff,

NTSB Order No. EA-3596 (1992), and Administrator v. Slikker, NTSB

Order No. EA-4736 (1998) - are not on point. |In those cases (in
contrast to here), the Adm nistrator’s orders charged section

91.13(a) violations independent of any operational violations.

* Respondent argued, for one, that the controller spoke too
qui ckly to be understood.
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That is, the Admnistrator’s conplaints only charged viol ati on of
section 91.13(a); no other FAR viol ations were charged in those
two cases. Therefore, carel essness or reckl essness had to be
i ndependently proven by a show ng of actual or potenti al
endanger nent .

In light of the established case |law, the | aw judge did not
abuse his discretion when he refused to take evidence intended to
show t hat respondent was not actually careless and that there was
no danger created by | anding on the wong runway. Under the

Adm nistrator’s interpretation of her regulations, actual or
potential endangernent is not required to sustain a residual 8§

91. 13 charge. Respondent’s citation to Adm nistrator v. Eger, 2

NTSB 862 (1974), is also unavailing. In Admnistrator v.

Thonpson, 7 NTSB 714, 716 (1991) at n.7, the Board stat ed:

The Board is also of the viewthat the finding of a
vi ol ati on of an operational FAR provision ..without nore is
sufficient to support a finding of a “residual” or

“derivative” 8 91.9 [now 91.13] violation..[Citations
omtted.] Wiile one of the cases cited by respondent in his
brief, Adm nistrator v. Eger, 2 NISB 862 (1974), does stand
for the proposition that there may be situations where a
violation of 91.9 will not be found despite the show ng of
an operational violation if the potential for endangernent
is “sufficiently renote,” that rational e has not been

foll owed in any ot her case.

As to respondent’s continuing argunent that |anding on the wong
runway shoul d be excused because he was busy in the cockpit, the

| aw judge correctly found that respondent failed properly to

® In any case, landing on the wong runway at a controlled and
active airport clearly constitutes, if not actual endangernent,
pot enti al endanger nent .
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pursue that argunent as an affirmative defense to the operational
charges and failed to present any facts to support it in response
to the Admnistrator’s notion for judgnment on the pleadings. In
any case, and also as the | aw judge noted, we have consi dered
that and other affirmative defenses to the charge of failing to
follow a prescribed clearance. Landing on the correct runway is
so basic a requirenent that respondent’s generalized claimthat
he was busy with other tasks is insufficient to justify

dismssal. See Adm nistrator v. Frederick and Ferkin, NTSB O der

No. EA-3600 (1992) at 6-7 (“[Qther duties were [not] so
extensive or nore significant that such a fundanental matter as
altitude clearance mght be justifiably ignored, especially
during ascent and descent."). NMoreover, respondent’s argunent
that the controller spoke too quickly to be understood is belied
by the fact that respondent clearly repeated the clearance to
| and on Runway 6L.

Simlarly, respondent has not established the facts needed
to warrant a finding that he reasonably relied on the flying

pilot. See Adm nistrator v. Fay & Takacs, NISB Order No. EA-3501

(1992) at 9 (“[a]s a general rule, the pilot-in-command is
responsi ble for the overall safe operation of the aircraft. |If,
however, a particular task is the responsibility of another, if
the PIC has no i ndependent obligation (e.qg., based on operating
procedures or manuals) or ability to ascertain the information,
and if the captain has no reason to question the other's

performance, then and only then will no violation be found.").
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Respondent al so rai ses a procedural argunment. He clains
that he was deni ed due process due to the Adm nistrator’s del ay

in prosecution. W see no basis for dism ssal on these grounds.EI

Respondent knew at once that he had deviated froma
cl earance and he filed a NASA report (so that sanction m ght be
wai ved in the event the Adm nistrator took enforcenent action
against him). |In that circunstance, he was capabl e of taking
what ever action he consi dered necessary to preserve evi dence
appropriate to his defense. WMreover, the record only shows that
respondent’ s counsel was unable to get the Adm nistrator to
respond to his efforts to settle the case prior to the conplaint

bei ng served.

That is not, however, the primary basis for our decision.
There is a nore fundanental problemw th respondent’s argunent.
Respondent admitted all the material facts. None of the
W t nesses for whoma proffer was nade possessed any facts
material to any potentially exculpatory affirmative defenses. As
the | aw judge noted, the various opinion wtnesses were proffered

to testify regarding the issue of potential endangernent. The

various airline crews at the airport at the tine - whose nanes

® The Board has adopted a rule, at 49 C.F.R 821.33 (the so-

called stale conplaint rule), that provides in defined cases for

di sm ssal of proposed suspensions upon, for one, proof of certain

delay in prosecution by the Adm nistrator. The purpose of the

rule is to ensure that a respondent’s ability to defend hinself

is not conprom sed by prosecutorial delay. Qutside this rule,

whi ch does not apply in this case, we have al so consi dered

di sm ssal when actual prejudice has been proven. See
(continued.))
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respondent allegedly was unable to obtain because of the
Adm nistrator’s delay - were proffered to testify to the | ack of

actual endangernment. As we have di scussed, neither actual or
potenti al endangernent testinony is relevant in this case, as the
carel essness charge is sustained upon a finding of an operational
violation. W therefore agree with the |aw judge’ s concl usion
that respondent failed to denonstrate how his defense was harned

by any del ay.

Respondent as an airline transport pilot-rated PICis held
to the highest degree of care. He had the ultimate and overal
responsibility for the safe operation of the aircraft. He failed
in that responsibility when he, comrunicating directly with the
tower, accepted the clearance to |land on 6L and instead all owed
the flying co-pilot to land on 6R W see nothing in his appeal

to warrant a result different fromthat found by the |aw judge.
ACCORDI NG&Y, | T IS ORDERED THAT:

Respondent’ s appeal is deni ed.

HAMVERSCHM DT, Acting Chairman, and GOGLI A, BLACK, and CARMODY
Menbers of the Board, concurred in the above opinion and order.

(continued.))
Adm nistrator v. Wells, 7 NISB 1247 (1991) at 1249.




	SERVED:  February 27, 2003

